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Sellers Beware:

Private Equity Deal Structures and the
Potential Loss of Sale Proceeds

by Jeff Mattson
A FREEBORN & PETERS LLP CLIENT ALERT

A sale to private equity can be a great option for a
Seller. For example, a private equity (“PE”) firm may
provide additional management, proven processes,
best practices, and additional capital to take a company
to another level. A PE firm may permit the Seller to
retain a portion of its equity during this next phase of
growth, giving the Seller “another bite at the apple”
when the PE firm executes the next liquidity event.
Most importantly, a PE firm is often the highest bidder
for the target Company. | have helped clients of every
description sell to PE firms, and the overwhelming
majority of these Sellers are happy they did.

All that said, | have seen some PE firms be very aggressive in their deal documentation, so I’'m always careful and looking to pro-
tect a Seller’s interests. In 2020, | saw PE firms attempt to use the same unfair structure in two separate sale transactions, and |
wondered whether the structure was a mistake or an intentional effort to extract more value away from the Seller.

The unfair structure becomes an issue in transactions with two characteristics:
e Partial Sale / Rollover - Seller sells less than 100% of its ownership interests, or otherwise receives rollover equity as part of
the transaction.
e Post-Closing Payments - The transaction has a post-closing purchase price adjustment (often called a “true-up”), or other
post-closing payment.

To illustrate the issue, let’s start by looking at the following typical provision for payment of a post-closing purchase price adjust-
ment:

(o)) Payment of Adjustment Amount.

(i) [If the Final Closing Cash Purchase Price is greater than the Estimated Closing Cash Purchase Price,

@ii) If the Final Closing Cash Purchase Price is less than the Estimated Closing Cash Purchase Price
(the "Adjustment Amount”), then, within five days after such determination, the Seller shall pay or cause to be
paid to the Buyer an aggregate amount equal to the Adjustment Amount. Such payment shall be made first from
the Adjustment Escrow Fund and then from the Seller should the Adjustment Escrow Fund be insufficient.

As the bolded wording indicates, when the Seller is required to pay the purchase price “Adjustment Amount,” the Seller pays it to
the Buyer. Or, in some cases, the wording requires Seller to pay the Adjustment Amount to the target Company. When the Buyer

purchases 100% of the target Company, it doesn’t matter if this amount is paid to the Buyer or the target Company, because the

benefit goes entirely to the Buyer, either directly or through Buyer’s 100% ownership in the target Company.
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However, let’s now consider a couple typical post-closing structures where the target Company does not become wholly owned by
the Buyer.
Post-Closing Structure #1 (“Partial Sale”)

PE Entity
(“Buyel’")

Target
Company

Structure #1 is the simplest structure. Here, the PE firm entity purchases 80% of the equity in the target Company
from the Seller, and the Seller retains the remaining 20% interest.

Post-Closing Structure #2 (“Rollover”)

PE Entity
(HBuyer”)

Holdings

Target

Company

In Structure #2, which is more common, the PE firm forms a new entity, defined above as “Holdings,” and Holdings
purchases the target Company, with the Seller rolling a portion of its equity in the target Company up into equity of
Holdings. As a result of the sale transaction, the PE firm entity and the Seller become the owners of “Holdings,” and

Holdings owns the target Company.

Under these structures, | have seen the purchase price adjustment provision result in value potentially being taken away from the
Seller. If the acquisition agreement is drafted with the customary purchase price adjustment language provided above, then the
Buyer will receive 100% of the “Adjustment Amount,” even though the Buyer only purchased 80% of the target Company. Instead,
the language in the sample should be adjusted to require the Adjustment Amount to be paid either to the target Company or to
Holdings, both of which are beneficially owned 80% by Buyer and 20% by the Seller. For a modest $100,000 post-closing Adjust-
ment Amount, the mistaken wording could result in a difference of $20,000 in sale proceeds to the Seller.

Upon reflection, it appears the unfair proposal made in two of my 2020 sell-side transactions was the result of using customary
purchase price adjustment language without fully considering the ramifications. Bottom line, | don’t think the two PE firms were
intentionally using a structure to extract more value, to the detriment of the Seller. It was a drafting mistake that we caught and cor-
rected through careful review and revision. Regardless, it is an issue we will continue to monitor.

If you have any questions, please contact Jeff Mattson (jmattson@freeborn.com; (312) 360-6312) or another mem-
ber of Freeborn’s M&A Team for First-Time Sellers®.
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i Freeborn & Peters LLP is a full-service law firm with international capabilities |Z:i%=
and offices in Chicago, Ill.; New York, Ny; Richmond, Va.; Springfield, Ill.; and

Tampa, Fla. Freeborn is always looking ahead and seeking to find better

ways to serve its clients. It takes a proactive approach to ensure its clients T
are more informed, prepared and able to achieve greater success - not just

now, but also in the future. While the firm serves clients across a very broad ::.';
range of sectors, it has also pioneered an interdisciplinary approach that =
serves the specific needs of targeted industries. .|-
Freeborn’s major achievements in litigation are reflective of the firm’s | & e
significant growth over the last several years and its established reputation -!:

as a Litigation Powerhouse®. Freeborn has one of the largest litigation
departments among full-service firms of its size - currently with more than
90 litigators, which represents about two-thirds of the firm’s lawyers.

Freeborn is a firm that genuinely lives up to its core values of integrity,

I effectiveness, teamwork, caring and commitment, and embodies them
through high standards of client service and responsive action. Its lawyers
build close and lasting relationships with clients and are driven to help them
achieve their legal and business objectives.
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